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ENVIRONMENTAL ASSESSMENT LEGISLATION: 
BILL C-78 AND REGIMES IN OTHER COUNTRIES 


INTRCDUCTICN 


This paper analyzes several legislated envi: mmental 
assessment regimes in other countries and compares them with aneada's 
proposed scheme as set out in Bill C-78: the Cenadian Envix mental 
Assessment Act. The following ccuntrics were included as being ‘he most 
useful for purposes of ccmparison: 


the countries of the Eurcpean Ccnmunity; 


* the United States of America; and 


“ the countries of the Pacific Rim, including Australia, J. .2an and 
New Zealand. 


As the effectiveness of each foreign process is examined, it 
Will beccme clear that each has elements that are instructive for C nadians 
considering the proposals in Bill C-78. It will also become clear that to 
some extent Bill C-78 represents an advance in the legislation of : nviron- 


mental assessment schemes. 


ENVIRCNMENTAL ASSESSMENT LEGISLATICN CF THE EUROPEAN COMMUNITY 


The Council of Ministers adopted a Dixective‘!) on 


environmental impact assessment (EIA) on 27 June 1985. The Directive 


(1) A Directive is a Commmity law which is binding in terms of the ~esult 
to be achieved, but which allows Member States to chcose the form and 
meched of implementation. This Directive was to have been implemented 
within three years, but this goal was not met. 
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requires a developer, whether in the public xr private sector, to submit 
information on any project likely to have significant effects on the 
environment. This information is made available to the public and tc those 
agencies with environmental responsibilities. Member States must designate 
authorities to review environmental impact studies prepared by dsv: opars 
and must ensure that members of the public have an opportunity to express 
their cancerns and cbjections before a project starts. 

The scope of the Directive covers impacts on the biorhysical 
environment, including human beings, flora and fauna, soil, water, air, 
climatic factors and the landscape, material assets and cultural he: jtage. 
The Directive contains two classes of public am4 private projects: those 
that must be assessed (Amnex I), and those that may be assessed (Annex 
Ere. Annex I projects include: crude-oll refineries, thermal power 
stations, facilities to store or dispose of radioactive waste, asi 2stos- 
processing plants, road, railway and airport constructicn, larg: port 
facilities, ard treatment plants or storage sites for toxic and dam serous 
wastes. The list in Annex II is much longer and includes agricu. ural, 
processing, manufacturing, energy production, infrastructure, and waste 
disposal projects. These are to be assessed when Member States "cc :sider 
that their characteristics so require." General criteria for Ani»px II 
proiects may be drawn up or decisions to assess additional nrojects vay be 
made on an ad hoc basis. 

Individual projects may be exempted from assessment, bit the 
Member State is required to consider whether another form of ass isment 
would be appropriate and both the Commission of the European Comm: tities 
(EC Ccmmission) and the public must be informed of the reasons just fying 
the exempticn. When a State is aware that @ project on its territery is 
likely to have adverse transboundary environmental impacts, it must .afoam 
the other Member States at the same time as it infarms its own nationals. 
States are to develop bilaterally mechanisms for information exchange. 

When decisions are taken about the start of a project, the 
competent authority informs the concerned public about the decision, 
including the rationale for it and any relevant conditions. 
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The Directive presents difficulties for Eurorean icsislators 
because its main features must be superimposed, to the same level of 
rigour, on 12 different and complex constitutional, legal, emi adminis- 
trative systems and applied to a wide range of industrial activities and 
resource development. The Commission has proposed the creation of a 
European Environment Agency to supply Member States with information on 


improved ways to deal with envirermental issues, the preparsiion and 


Su 


implementation of the legislation, better forecasting meth:ds, ar 
assurance that European environmental programs are integrated inte interna- 
tional pregrams. 

The effectiveness of environmental assessrent in the 
European Community varies widely from one country to another, Ges :1ding on 
the degree to which the Directive has been implemented. Effect ones 
enforcement depends to some degree upon the legal system of the rarticular 
nation, and vist differences have been identified. Given the -umber of 
legal systems to which this scheme has been applied, it is alsc /iffimut 
to gauge the regime's effectiveness at any specific point in time. 

The Council of Ministers has emphasized the desir: ility of 
uniformity in European environmental assessment. Considerable di. ‘fer 
between the requirements in Member States would have unaccerptabl effects 
on investment and cempetition. The EC Commission was convinced th it Member 
States must agree on the principles to be followed. Arcuably, wnifarm 
implementation of requirements is even more essential, but t'> Member 
States were left free to intreduce the principles into their exi: ting law 
and practice as they chose. 

According to the EC Commission itself, the Dir:ctive as 
agreed upon is weaker in certain important respects than the original 
proposal . The Commission suggests, however, that thea adoptic: of the 
Directive and its implementation constitute very substantial advances 
toward the ideal situation, which is described as being one whem concam 
for the enviroment will be an integral part of geod nlamiing and 
management. (2) 


(2) European Environmental Yearbook, Achille Cutrera, Director, PocTer 
International U.K. Inc, London, 1987, p. 168. 
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In Belgium, the EC Directive is to be implemented by 
permit-granting authorities at the regional level of government and has not 
been enacted on a federal level. Nor is environmental impact assess:-ent 
subject to regulation by the legislature in Denmark, where environmental 
impact is assessed on a local level through the town planning process. The 
EEC scheme is intended to be adopted in Denmark, however, and cdyvait 
legislation to this effect has been intreduced. 

In France, legislation has been passed creating two 1: 7els 
of environmental assessment, Reviews for smaller prcjects, and Env: con- 
mental Impact Studies for larger ones. A Government Decree include... 33 
classes of projects which would require the latter type of enquiry. fF.. ince 
was the first European country to require EIAs by statute, and about iC .OCO 
are done annually, but they are criticized because the quality of stim: is 
often poor, procedures are difficult to follow, and only lip servic is 
paidosto Ipubiie participation. The system is also criticized becaus. it 
allows for fairly extensive exemptions, including maintenance and re .air 
work of a certain size, the management, development and expioitatic: of 
forests, and those works with a budget of less than 6 million fru ics, 
unless specifically included in another list. This has led critic: to 
observe that no strictly ecological criterion has been adopted, and ‘hat 
Qifferences in various environmental risks have not teen taken -nto 
account. 

In the Federal Republic of Germany (FRG), three bills ere 
introduced to make the EC Directive into law, and to amend existing rel] zted 
legislation. This step followed a period of debate after the introduc cieon 
of the EC Directive at the Commmity level. The previous federal 
legislative scheme in the FRG was based on the American system, and had 
been in place since 1971. Its lack of definite qualitative standards and 
the procedural provisions, however, led to clear political pressure for 
improved environmental protection legislation; in particular, the "Groen" 
party had called for environmental assessment legislation. As of the 
unification of the Germanies, on 30 October 1990, all West German 
leginlation bacame applicable throughout the unified Federal. Republic of 


Germany. Because industry in what. was East Germany is behind in terms of 
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environmental protection measures, the enforcarent of envircnmenta 
legislation will be implemented gradually. 

The Bundesrat, wnich represents the states of the -RG, has 
accepted, in principle, the proposed legislation, wnich, when pass:d, will 
serve as a framework for application by state covernments. ‘The 


the new legislation will be to integrate environmental impact acsessment 


into existing administrative procedures. All projects in Annex I of the EC 
Directive will require an EIA, as will most in Annex II. EIA will be 


applied to licensing and to hroader planning procedures. A feczral EIA 


coordinating agency will be created to assemble information and +: report 
on the impact of projects. This report will serve as the Essis for 


Gecisions by planning authorities. The legislation sets minimm 5 ‘andards 
for public consultation. 

Legislation that would intreduce an EIA licence rec urement 
for new projects, programs and schemes within a federal legislati,’ scheme 
is now under consideration in Greece. The Ministry for Envi; samental 
Protection, Regional Planning and Public Works, and the consent-..canting 
ministry, would be responsible for the EIA. 

In 1988, a statutory procedure for environmental as essment 
was enacted in the United Kingdem. The previous system had been ri ct cf a 
decision-making process which required authorization of prorvosed = rojects 
by central and local government under land use planning itegislaticn. EDAs 
must now be conducted by proponents of projects included in Ammex _ of the 
EC Directive, while the local planning authority decides whether a project 
in Annex II must be assessed. The local plamning authority, relyiny: cn the 
EIA and other planning materials, makes the final decision as to whether 
the project proceeds. 

Work in the U.K. has pointed to a weakness in the fritish 
EIA scheme which could be identified in most of the systems examine? here. 
As a stationary “snapshot" of the desiqn history of a project, an 
Environmental Impact Statement (EIS) is of limited value in a dynamic 
situation. (3) To accommodate project change, ard to update the nature of 


(3) B.D. Clark et al., "Environmental Assessment Audits in the U.K.: 
Scope, Results and Lessons for Future Practice,” in Audit and Svalus- 
tien in Enviromental Assessment and Management: Canadian and 
Internaticnal Experience, Vol. II, Minister of Supply and Sarvices 
Canada, 1987, p. 537. 
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environmental impacts expected, the EIS would be more effective if it were 
adaptive to its context. This would require continual updating to keep 
track of impacts and to follow the links between project characteri tics 
and environmental impacts. 

The 1985 EC Directive has not been implemented and is 1. .cely 
to prove difficult in Ireland, which has very little environm:ntal 
assessment experience or expertise. 

In Italy, a 1988 Presidential Decree sets out EIA proce: ures 
for projects in the Directive's Annex I. Developers must send prvject 
descriptions and EIA studies to the Ministers of the Environment ¢<ni of 


a 
es) 


Cultural Heritage, and to the affected regicns. The public mus: 
informed in the press, and a copy of the EIA study must ke availabl: for 
public consultation at an approved regional office. A technical asses: nent 
of the EIA study is conducted by an EIA Commission, and a decision mu: = he 
issued by the Ministers of Environment and Cultural Heritage withi.: 90 
days. Other approvals may also be required before the project may pro: ee 

The Dutch Parliament approved EIA legislation on the same 
day as the EC Directive was passed, 27 Jume, 1985. As part of the Sutch 
government's environmentai policy, the purpose of ETA is to ensure that in 
preparing and making a decision, environmental aspects are taken into ull 
consideration. (4) 

In the Netherlands, EIAs are required for classes of 
developmental and industrial projects and plans specified on a list that 
includes all undertakings in the EC Directive's Annex I and most in ‘¢nnex 
II. An EIA Commission ccmprising 200 experts in environmental and re: ated 
areas works with the competent authority and the proponent of the project 
to determine the scope of the EIA. The proponent prepares the EIS and 
submits it, with input from the public and the EIA Commission, to the 
competent authority, which decides if the project should proceed, or if it 
needs mitigating measures or monitoring. Government and public agencies 
are permitted to appeal the decision. 

The following criteria were used in the Netherlands to 


determine which activities required an EIA: 


(4) H.C.G.M. Brouwer, "Evaluation of Public Involvement in Project EIA in 
the Netherlands," in Audit and Evaluaticn in Environmental Assessment 
and Management: Canadian and International Experience, Vol. II, 
Minister of Supply and Services, 1987, p. 544. 
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- possible discharge of toxic or other substances, in large 
quantities, into the air; 


- possible accidental discharges of flammable, explosive, toxic or 
radioactive substances which might seriously affect human health; 


- possible discharge of waste material or non-ionizing or ionizing 
substances into ground or surface water; 


- possible damage co soil; 
- possible climatic changes; 


- possible serious injury to the diversity, coherence, visual 
manitestation “or cultural-histonicalg aspects. Of stcrims, sand 
countryside; 


- possible arm to the biotic environment whereby spicies or 
ecosystems, especially those which are unique or 3 i 
threatened with disappearance; and 


- possible narm to the quality of the environment (i.e., causing 
noise, odours, unsightliness, or hazardous conditions). 


In the Netherlands, it was decided to gain experi: 1ce with 
environmental impact assessnent on an experimental basis. Eras have 
therefore been corducted on a voluntary basis for a number of gcvernment 
projects. Public involvement is included in the EIA precess at tw: stages: 
the "scoping phase,” where it is decided whether an EIS is requocred; and 
the review phase, where the EIS has been accepted by the competent 
authority but before a decision on the project has been made. Mote that 
the proponent and the competent authority may be one and the san. (5) In 
the Netherlands, experience with public involvement in the EIA process has 
suggested that its effectiveness depends on the attitudes and behaviour cf 
politicians. If the information derived from public participation is not 
permitted to affect decisions, public participaticn will be «en emrcy 
exercise. The Notherlands is the only © country to have a prcgranm of 


reiticipant funding. 
The provisions of the environmental assessment scheme under 


the EC Directive do not give individual Ministers (or other elected 


(5) Zbid., p. 544. 
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representatives) the power to order public reviews of projects cr of 


@ecisions. The scheme thus has the same weakmess as has been identified in 
the environmental assessment scheme ruroposed in Bill C-78, the Canadian 


Environmental Assessment Act. It should be noted that no European cou ltry 


) 


7 


uses mediation as a means of resolving environmental assessment issues 91 


option proposed in 3ill C-78. 


LEGISLATION IN OTHER EVROPEAN COUNTRIES 


A. Norway 
A new EIA process was established in Norway on 6 June gO 
Its purpose is to ensure assessment of nossibie impacts on the environ’ int, 


natural resources and society in the form of major physical development: or 
changes in land-use patterns. Classes of projects Tei pIngr er wanes i SEER 
in the regulations, and the Minister of the Environment may also desic :ate 
special cases. There are to pases ef thelssrocess)” including “sere i ang 
and an EIS for propesals requiring in-depth study. 

The proponent must notify the Minister of the Environmes - Of 
each project in a class included on the list andie in Mtsie reports, —wst 
identify the possible environmental impacts. The Ministry circulates the 
notification for comment to government agencies and the public, and ‘hen 
determines if the project may go ahead or if an EIS is recquiured}) ogi che 
latter case, the Minister issues specific guidelines to the proponent, who 
then prepares the EIS and sutmits it to the Ministry. «These ER pis 
distributed for technical review before a public hearing is held. rice the 
Ministry decides chat the EIS meets its guideline requirements, it isst:s 2 


Notice of Approval. 


3. Switzerland 


Under a 1983 statute, project proponents in Switzerland must 
do an EIA report for project classes identified by the Federal Council. 


The ceport must be in accordance with the guidelinon set by the environment 
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agency of the canton or the EIA Handbook of the Federal Office of 
Environmental Protection (OEP). A pre-assessment identifies any negative 
environmental issues, which are then studied in detail, accardinc to the 
EIA Handbook. The proponent submits the EIA report to the fed: ral EIA 
Agency, which coordinates reviews by the CEP and other authorities, decides 


whether or not the ject should proceed, and informs the public. 
x 


NEPA - ENVIRCNMENTAL PROTECTION LEGISLATION 
CF THE UNITED STATES CF AMERICA 


The U.S. National. Environmental Policy Act (197C’ was a 
congressional response to continuing pressures far the creatic: cf an 
agency that would give an overview of environmental mproteciicn and 
conservaticn efforts, and permit the integration of existing envircnmental 
protection programs. This legislation has been considered by same to ke a 
new “environmental Bill of Rights"; others have criticized the schemes, 
Saying that its effectiveness is restricted to compelling full di: closure 


of environmental impacts. 


A. Ths Precess umder NEPA 


The important operational provisions of the bili are 
contained in section 102, which provides a congressicnal directive that 
policy, regulations and laws of the United States are to be interpr:ted and 
administered in accordance with the policies of the National Environmental 
Policy Act (NEPA). All agencies of the federal government are required 
under the secticn to apply a “systematic interdisciplinary approach which 
will insure the integrated use of the natural and sccial sciences and the 
environmental design arts in planning and in decision-making which may have 
an impact on man's environment. " (5) 

Agencies are instructed to develop methods and procedures, 
in consultation with the Council cn Environmental Quality, which would 


(6) NEPA, s. 102(2) (A). 
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bring “presently unquantified environmental amenities and values"{7) into 
consideration in the decision-making process, along with ecencmic and 
technical matters. 

Finally, section 102 provides that every agency must include 
in every reccmmendation or report on proposals for legislation end yther 
major federal actions that would significantly affect the quality of the 
human environment, a Getailed statement on the environmental imoact of the 
proposed action; any unavoidable adverse environmental effects; altnarna- 
tives to the preposed action; the relationship between local short-term 
uses of the environment and the maintenance and enhancement of lonc-term 
productivity; and any irreversible and irretrievable commitment: of 
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The responsible official is required to consult wit any 


4. 


federal agency that has jurisdiction or expertise with respect tc any 
environmental impact involved. Administrative agencies are require: to 
Gevelop alternatives to a xecommended course of action in any nrce,osal 
with umresolved conflicts concerning alternative uses of available 
resources. Agencies are directed to consider the worldwide and cont?-ing 
nature of environmental problems, and to ccoperate with internat cnal 
programs in improving envirenmental quality worldwide. Agencies are <lso 
instructed to provide advice and information services to goverment 
agencies, state and local, and private organizations and to monitor and 
evaluate their environmental protection activities on a continuing basis. 


B. Thea Council om Envircumental Quality 
Sub-chapter II of MEPA establishes the Council on Env:ron- 
mental Quality ard provides for its powers and duties. (9) The President 
is required to transmit to the Congress an annual environmental qunlity 


(7) ibid. Ss. 102(2)( Be 
(8) Seed? ass202 (20 (Cyc 


(9). Sfbias sn. 20le207., 
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report which is to contain an inventory of the envirommental assets of the 
nation, a projection of the trends in the environmental area, and 
recemmendations for programs and legislative initiatives. The Council on 
Environmental Quality (CEQ) is pert of the Executive Office of the 
President, and is to advise the President in the preparation cf this rerort 
by reporting at least once a year to the President on the stat=> of the 
environment. (10) 

A 1977 Executive Order empowered CEQ to issue regulétions to 
federal agencies for the implementation of the procedural provisions of 


NEPA, including those governing the preparation of Envircnmenta! Impact 


Statements required by section 102(2)(C) of the Act. Those revelations 
were nromulgated im November i976, and AaGERCLES MUST CohoLy with 


them unless compliance would be inconsistent with statutory -cequire- 
ments. (11) an EIS, addressed to the Environmental Protection Agen:y, mus 
be submitted whenever federal agencies make reccmmendations or propose 
legislation, or whenever they are about to engage in major actions that 
might significantly affect the quality of the environment. 

Although CEQ has been seen to be effective in a variety of 
coordinating and information functions, the CEQ has no rewer to direct 
specific actions by any federal agency, nor does it have the | wer to 
compel an agency to file an ETS. Nor can it reject an inade:juate ar 
incomplete EIS, although it has scmetimes ccmmented on an incomplete 
statement. The Act has been found to fall far short of creatiny a bedy 
with the “ombudsman function" that proponents had called for in earlier 
proposals. (12) 


C. Precedural Regulations 


Several features of the 1978 regulations on NEPA procedures 
have influenced the effectiveness of the NEPA scheme. Lead agencies are 


° 


s (10) Frank P. Grad, Treatise on Environmental Law, Vol. 2, Matthew Pender & 
Co., New York, 1989, p. 9-13. 


(11) Ihid., p. 9-15. 


(12) Ibid., p. 9-i8. 
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encouraged to set time limits on the NEPA process, to ccoperate with cther 
agencies with overlapping jurisdiction, to integrate the NEPA process into 
planning at the earliest possible stage, and to avoid repetition of 
material ccmmon to many actions. 

The "scoping" process introduced in the 1978 regulations is 
intended to define the scope and emphasis of the EIS in advance o: its 
preparation, to help identify environmental review requirements imposed by 
laws other than NEPA, and to allocate responsibilities among cocrerztin 
agencies. Affected agencies ami the public must be invited to particinate 


Q 


in the scoping process. 


D. The Reociranents of Environmental Impact Statameancs 


= 


An EIS is required in every instance that involves °).jor 
federal actions significantly affecting the quality or the human environ- 
ment."(13) The line between major federal action and less-than-major 
federal action remains unclear. In seme instances, Congress has indicated 
that a certain activity does not involve a major federal acticn 


’ 


by 
including in legislation a specific provision making reference to 
NEPA. (14) "Major federal action" is defined in the regulations issue.i by 
the CEQ to include actions with effects that might be major and tna. are 
potentially subject to federal control and responsibility. "“Major* is 
defined to reinforce but not necessarily to have a meaning independent from 
"significantly," and “significantly” is Gefined to require both consicera- 
tion of the context of the action and the intensity of its impact. Factors 
to be considered in evaluating "intensity" (i.e., the severity of the 
impact) are listed; they include effects on public health, the unique 
nature of the area affected, the extent of controversy about the effects, 
the extent to which the action may establish a precedent, effects on 
threatened or endangered species, and any violation of other environmental 


- 


protection law. 


(13) NEPA, s. 102(2)(C). 


(14) Grad (1989), p. 9-46. 
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Aan EIS is also required in any recemmendaticn or rerort on 
proposals for legislation. The term "action" is defined in the regilations 
as including new and continuing-activities; projects and programs entirely 


S 


or partiy financed, assisted, conducted, requiated, or apnoroved ni federal 
agencies; new or revised agency regulations, policies or procedures; and 
legislative roposals, excluding funding assistance by revenva-sharing 
funds over which there is no agency control. 


In determining whether a relatively minor activity “‘signifi- 
canily" affects the environment, the issue cf its "cumulative imoact" has 
been examined. This means its impact when added to that of oc er past, 
presen: and reasonably foreseeable future actions. 

E. Tas Threshold Ustsrminaticn 
The requirement that an EIS be filed for these maja: federal 


actions raises a threshold question of whether the proyvosed acl2ion will 
have a significant impact on the environment; this question must 
answered before the procedures under section 102 are carried cuit, though 
there is an obvious difficulty in doing so before the agency he; hed an 
opportunity to lceok into all the consequences of the actien thisugh the 
section 102 process. Determinations of agencies have been held to kos 
susceptible to court interventicn only if the decision to proceed without 
an EIS was arbitrary, capricious or contrary to law. This meant that the 
Gecision had to have been based on a reviewable record and that thse public 
must have been given an opportumity to have notice and ke heara. (1) 

Other tests far the threshold determination have bsen 
declared by the courts, including the "rational basis test,"(15' ana <he 
holding that a full evidentiary hearing ("de novo") may be requirsi3 if the 
record before the agency is considered inadequate. (17) 


(15) Hanly v. Kleindienst, (1973) 409 U.S. 990, cited in Grad (1939), 
p. 9-56. 


(16) Grad (1989), p. 9-61. 
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Section 101(a) of NEPA requires that the FIS include sccial, 
economic and other non-physical impacts; Priority has been given to 
economic factors. The courts have generally held that there must ke seme 
Physical impact on the environment in order for an EIS to be required; 
neither psychological no: socio-econemic ‘impacts in themselves have heen 
sufficient. The impacts of projects involving designated historic sitzs or 
identified archaeological sites must be considered by federal agencies, and 


Will necessitate an EIS. 


F. Legislative Proposals 
Section 102(2)(C) requires an EIS to be filed with each 
report or recommendation of a oposal for legislation. iheshash Seen 
PO. Propo = 


ad 


suggested that there is little evidence that NEPA has hed any Signiz cant 
effect on the legislative process. To date, almost every EIS has supparted 
legislative plans of action, and has involved administration Plar.3 to 
improve the environment; few have been filed in connection with Legisletion 
that may have adverse effects on the environment. TAUSs LAG, sROmGOuts nas 
invalidated legislation on the grounds that the EIS has not met xeqire- 
ments. Budget reports and appropriation requests have conclusively been 
held not to be "proposals for legislation." (18) 

Of the numerous cases examined, actions which have been held 
to merit an EIS include: highways; power plants; public water works 
projects; urban renewal and housing projects; pesticide or herb:cide 
projects; transportation projects; public institutions and buildings; and 
projects resulting in job eliminaticn. 

For complex projects of very major scale, whose impacts ar- 
best considered together rather than through a separate EIS for seach of ths 
varicus parts, the concept of Program Impact Statements has arisen. This 
term does not appear in NEPA, but it has been develcped to streamline the 


reporting of complex projects involving the impacts of various components 


(18) Ibid.” p. 9-80, xeferring to Andrus v. Sierra Glu; GUSTS) e442 Bess 
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of the major action. Program Impact Statements have been advocated as a 
means of raising environmental factors at an early stage of agency policy- 
making. However, in Kleppe v. Sierra Club, the U.S. Supreme Court held 
that an EIS is required only where an action is proposed for a pexticular 
region, and that any report must be current as at the date of the xroposal 
(i.e., the EIS should not precede the formalized proposal).{13) This 
ruling virtually defeats the intended purpose of Pregram Impact Statements, 
as it renders it impossible to include envirenmental impact considezaticns 
early in the planning process of a multi-nronged project or policy 


oxoposal. 


G. Filing and Publication of Statements 


The regulations under NEPA have divided the filing arocess 
into two parts: an initial filing of a draft EIS, which is to he ci:-culated 
for comment; and the subsequent filing of the final statement. The final 
SIS, along with comments and responses, must be filed with the ‘nviron- 
mental Protection Agency (EPA) at the same time as it is transmicted to 
commenting agencies and made available to the public. The EPA publishes 
lists of statements received in the Federal Register. Each agency i (so has 
a responsibility to ensure that the public is fully informed that the EIS 
is available for comment. 

Any comments received by the agency must aiso %e made 
public. No administrative action of the type subject to the EIS ro re- 
ment may be taken before 90 days after the draft EIS has been circulated 
for comment and sent to the EPA. After the final EIS is sent with comments 
to the EPA, other agencies and the public, there is also a limit of 30 days 
before action may be taken. An agency may shorten the total time vericd, 
however, by filing the final EIS before expiry of the initial 90-day 
period. These arguably liberal time limits are constricted by the time 


sequence required for cublic participation, and they can be manipulated by 
- an agency wishing to forestall public involvement in the evaluation nmrocess 


and its attendant delavs. 


(29) CLO 76 6272 UES. 3506 Ct ced in, Gradieao- 107s 201i o 
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H. The Effectiveness of the Environmental Agssesomsnt Regina of NEPA 


The NEPA does not create an environmental Bill of Richts, 
nor does it create any new substantive or procedural rights. Taroughout 
numerous instances of judicial interpretation of the Act, the courts have 
rejected litigents' efforts to find in it a basis for private, substantive 
rights of action. NEPA does, however, provide the following new bases for 


review of administrative actions, thereby creating new wights: 


1. Procedural aspects of NEPA: The courts have included in their review 
function an examination of whether the procedural requirements Of aTIPA 
had been fully met, and will compel cempliance with the Acc's 
procedural requirements. However, the courts have ceneraliy abstai-ed 
from their making a determination on the merits of a project, cn the 


basis that the agencies are best qualified to do so. 


2. The decisicn to proceed with a project: NEPA is not a decision nie: 
this means that a court cannot rely on NEPA to prohibit the aconcy fran 
proceeding with a project. The demonstration of negative environmer:ral 
impact may, however, provide political ammunition against a 
or it may dissuade an agency from proceeding, or it may even provi¢s a 
basis for preventing the project under scme other legislation. for 
will the courts impose mitigaticn requirements on agencies proceeding 


with projects. 


3. New procedural rights: 

(a) Standing - all persons have bean held to be within the zone of 
interests protected by NEPA, meaning that an interested person or orcup 
need only show injury to aesthetic and enviromental values, even 
though such injury may be small ar remote, as long as it gives the 
person a direct stake in the outccme of the litigation and adequately 
distinguishes that person from one with a "mere interest in the 


problem, * (20) 


(20) United States vy. SCRAP, (1973) 412 U.S. 669, cited in Grad (1989), 
Pp. 9-236. 
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Standing was denied where the plaintiffs asserted prior uses of 
privately owned highland areas; it was held there was no injury, sucn 
as would give the individuals standing, due to any impsirment of their 
use of the highlands. (21) 


The question of whether a purely economic interest should erable a 
party to have standing to make a case under NEPA has been discussed in 
a number of cases, in a few of which standing wes refused kecause the 
plaintiff's injury was purely economic. In one case, a pleintiff's 
MEPA case waS characterized as "Spuricus" because his nrima-" intent 


, : : ae 
“as to protect his business rather than the environment. (22) 


(b) Remedies - Injunctions - The Act contains no reference to 
remedies. There is no indication in NEPA of what will happen if an 
agency fails tc comply with its provisions. However, this has not 
rresented a problem to plaintiffs or to the courts; injuncticns have 
invariably been the remedy sought, and frequently oxanted. shgle = rabol 
ection fer an injunction, where the plaintiff can show that th: action 
meets the statutory requirement of "“majar federal action having 
significant impact on the envircnment," and no EIS, or an ir idequat 
EIS, has been filed, an injunction wili be issued almost invariably, as 
being the only possible remedy to prevent possibiy irreversible harm to 


the environment. 


The question has also arisen cf what remedy is appronriate where the 
agency has failed to ccmply with ccmmitments made in its EIS. ‘The 
courts have answered this question in several ways, including damaces 
and mandamus orders. They have had difficulty determining thei.c powar 
to grant remedies and have called for a legislated solution. (23) 


(21) Canservatian Council of North Cerolina v. Constanzo, (1974) 505 F.2a 


498, cited in Grad (1989), p. 9-237. 


Pritts ve Volpe, (1972) 467 Y.2d 208, cited sin Grady (1959) pw a2d4e 


(23) Grade (1989) (ap. 9=250. 
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(c) Defences - Most cases decided under NEPA have turned on an 
application of the substantive issues under the Act. Defendant 
agencies have not had much success in relying on such defences as 
sovereign immunity, laches, and ripeness or exhaustion of adminis- 
trative remedies. The laches defence has heen suscessful in cases 
where the project was so near to completion that ccmpliance with NEPA 


would not have been effective in preventing harm to the environment. 


4. Extra-territorial Application: The courts are generally moving in the 
direction of applying NEPA to international projects carried ow: by 
American agencies, and to projects having extra-territorial effocts, 

Although the courts have applied NEPA to many projects abroad, few ave 


handed down rulings. 


9) 


5. “Little NEPAs": Many states have enacted environmental prote: icon 
statutes which closely parallel NEPA and have accordingly been called 
"little NEPAs." EFecause of the similarity o£ the AGRE SARIS Sea eUl 
interpretation of state legislation has been applied to NEPA, and ~rice 
vetsa. This could result in the expansion of the score of NEPA. For 
example, the California courts have allowed that state's Enyir UNE. 
Quality Act the broadest possible interpretation, and have include:) in 
its scope regulated private activity, ongoing projects (where 
commercially feasible to do so), ard major modifications. (24) 


I. General Remarks 

Commentators have concluded that NEPA has been an unexpected 
success story, having had much greater impact than was Probably intended by 
its drafters and Cong-ess in 1970, when it was passed. Even on its face, 
NEPA is an unlikely statute to have so Significantly changed the adminis- 
trative procedures of agencies, the relationship of courts to federal 
agencies, and the relative power of public interest groups and govern- 
ment. (25) The degree of change is surprising because the Act is almost 


(24) Ibid., p. 9-314. 


(25) Ibid pa9-285. 
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completely lacking in administrative machinery. Its operational arovisions 
are inadequate to fulfill its statements of policy, and the Ac ala not 
create any authority to enforce the obligations it imrosed on federal 
agencies. 

Supporters of the NEPA scheme of environmental essessment 
have commented that "NEPA has brought the technical precision of science to 
bear on resources decision making"; that NEPA has "imported envircrmentally 
sensitive officials into previously insensitive bureaus"; and that NEPA has 
"opened up otherwise parochial agency decision processes to the cleansin 
light of public scrutiny and review." (26) 

Paul Culhane, in his study of the accuracy of EIS forecasts, 
reviewed the NEPA experience for accuracy in predicting impacts and the 
degree to which the precess has in fact brought the “technical prezision of 
science" to bear. Like academics, public and inter-ayency commentators and 
judges, he noted that EIS ferecasts were often tco vague even to allow 
their accuracy to be gauged. (27) while very few impacts turned out to ks 
inconsistent with the forecast, enly about a third of the forevasts are 


5 


said to have been "tolerably accurate." Culhane concluded that probably 
the best result of NEPA is that federal agency Cecision-making bas been 
opened to public and inter-agency scrutiny. 

NEPA's effectiveness has arisen from the willincness of ths 
courts to treat the Act as the starting point for weighing the competing 
claims of development and envirenmental interests. Hoover, the environ- 
mental assessment process that has evolved is cumbersome, time-consuming 
and expensive. Over 20 years of experience with NEPA have clearly forced 
agencies to beccme more aware of the envircnmental impacts of their 
activities; however, it remains unclear whether they are making more 


environmentally scund decisions. 


(26) Paul J. Culhane, "Decisicn Making by Voluminous Speculation: ne 
Contents and Accuracy of U.S. Environmental Impact Statements," in 
Audit and Evaluation in Environmental Assessment and Management: 
Canadian and Intermaticnal Experience, Volume II, Ministar of Surply 
iigrel SSronetAalerers) CCratorerey, Os, jel shi? - 
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Concern that agencies have learned to prepare an EIS 
routinely for their projects has led cammentators to suggest that the 
statements fail to meet their objective of a clear, fresh look at a project 
in the light of its environmental consequences. Many also question the 
effectiveness of an environmental assessment system that creates such 
profuse litigation; in 1975 alone, there were 30,000 administrative actions 
to determine the need for an EIS. {28) 


ENVIRONMENTAL ASSESSMENT LEGISLATICN OF 
COUNTRIES OF THE PACIFIC RIM 


A. Australia 


The Environment Protection (Impact of Proposals) Act (274) 
and its Administrative Procedures (1975) apply to Commonwealth of Australia 
(Commonwealth) projects, state Projects directly funded by the Canon- 
wealth, and™ all’ state for” ‘nurivat= projects requiring Commonwez.lth 
approval. (29) Commonwealth agencies decide on the significance of thoir 
own projects' environmental impacts. If there are deemed to ke no harmful 
effects, the project is permitted to proceed. If the Action Miniscer 
judges there may be significant harmful impacts, the project is submit*ed 
to the Minister of Environment and Development. The Department can decide 
there is no need for an EIS, but only the Environment Minister, using 
criteria in the Administrative Procedures, can order that one te prepared. 

The project's proponent and the Department of Mnvironment 
and Development determine the contents of the EIS. The Minister may Gecide 
to make the draft EIS available to the public and to set up a Commissicn of 
Inquiry, which arranges for the technical review of the EIS and holds 
quasi-judicial public hearings. The Commission sukmits a report on the 
review to the Minister, who must provide a copy to the proponent. The 
proponent must revise the EIS and submit final copies to the Department, 


(28) Grad (1989), p. 9-291. 


(29) An Act of the Commonwealth is akin to a federal statute in Canada, 
with regulations passed pursuant to it. 
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the Ccmmission, to any Department or person who made written ccmments, and 
to the public. The Department, or the Minister, may make suggestions or 
recommendations to the Acticn Minister or the Department concerming the 
proposal and mitigating measures. All ministers and their derariments must 
ensure that the RIS and related recommendations are taken into account 
while the project is carried out. 

The Minister may exempt a proposal when the procedure would 
be prejudicial to national security or interests, affect confidence on 
commercial or other interests, or would be contrary to the public 
interest. There is nothing in the Australian system comparable to panels, 
mediation or participant funding. 

The application of the EIA precess in Australia is large 
within the discretion of the minister responsible for the particular 
department with control over the proposed activity. (30) The minister of 
the federal environment department does not decide whether or aot the 
process will be applied, but where it is applied, the process is 
administerea by that department, there being no Separate agency such as 
FEARO. 

The Australian legislative scheme of environmental assess- 
ment was not intended to be subject to judicial review. The Australian 
govermment did not wish to repeat the American experience und:x the 
National Environmental Policy Act (1970) ("NEPA"), which was perceived to 
have caused a flood of litigation. (31) There are no provisions in the 
Australian Act giving "ordinary citizens" standing to challenge government 
actions ar to enforce the Act. The courts have limited standing to narrow 
classes of persons, such as those having more than a mere emotional or 
intellectual interest, which has meant those having a financial interest. 
This makes it difficult or impossible for interested groups cr individuais 
to resort to the courts to protect environmental objects by restraining 


government action. 


(30) Ben W. Boer and Donna Craig, “Federalism and Environmental Law in 
Pera lalal Pstesl (Gaiavareliny, oo Ueveortexuiiau jGn) (@ioeteh) Aine) AWiReecinle  Tkhydheehaitetey| 
Parspectives, 1920-88, Frost Centre, Peterborough, 1989, p. 307/ 


(31) Lota ep. 00. 
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The constitutional framework has served to weaken or 
discourage federal legislative initiatives in Australia, since pollution 
control and environmental protection measures have been within he 
constitutional competence of the state governments. che -first federal. 
Statutes relating directly to the environment were enacted by the Lakour 
Government, starting in 1972.(32) these initiatives, which included 
Statutes mandating the preservation of heritage areas in several states, 
have been upheld by the courts. These cases recognized that the federal 
government is able to extend legislative power beyond what had until then 
been considered legally possible. 

Most of the Australian states have enacted procedures 
Similes to those of the Commonwealth Government. The exception” 15° ijsw 
South Wales, where the Environmental Planning and Assessment Act (1979) 
links EIA to the state's land-use planning process. The Act makes three 
classes. of projects, including designated (mandatory EIS), non-designated, 
and prohibited. A proponent must submit an EIS with an application. ior 
designated public and private projects to the decision-making authoril:y, 
and the public must also be informed. Even for non-designated projects, it 
is preferred that the applications address environmental LmMpact sews liatheare 
ere potential adverse impacts, a project May not. proceed until an EIS 
review. After receiving public objections, the Department reviews the EI 
and reports its findings to the determining authority. The report is then 
made public. The Minister may require an inquiry into the project's 
environmental impacts and, when it is in the public interest Bhasettiesnc, sr 
to stop any project, designated or non-designated, and may xcequire the 
Propenent to follow procedures, including a public inquiry. 

Critics of the planning system under this legislation in Mew 
South Wales have commented that its effectiveness has been hampered by i:ie 
dominance of spot rezonings and ad hoc development control. (33) unlike a 


(32) Ibid., p. 109. 


(33) J.F. Whitehouse, "Discretion in Environmental Planning: Now Sonitch 


Wales Experiments," (1985-6) University of West Australia Law Reviow, 
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policy-based system, which makes clear the value choices invclved in 
planning decision-making, the scope of this system is limited to reactive 


in the development control process. This risk is inherent in a system 
which relies on the pre-existing land use planning regime. 

New South Wales is the only Australian jurisdiction in which 
the EIA scheme could be interpreted as requiring the inclusion of social 
impacts in the scope of an EIA. The assessment of social impacts could not 
be said to have become a "focal concern" of Australian federal environ- 


mental policy, either directly or indirectly. (34) 


B. Japan 


In Japan, the Minister responsible for the mnvy-ronment 
Agency reports to Cabinet through the office of the Prime Minister, and 
does not have a place at Cabinet ccmparable to that of the other 
Ministers. Although Japan has had stringent pollution-control lews since 
the early 1970s, efforts to pass an environmental assessment law have been 
thwarted by the powerful econcmic Ministries. Environmental assessment is 
Gone under Cabinet policy. Designated major projects require an “TA, and 
about 200 are Cone each year. The process is similar to that of whe U.S. 
NEPA, but is less formal, involves less public perticipation, ani is not 


accountable to the courts. 


C. New Zealard 


New Zealand's Environment Act 1986 was introduced on 15 July 
1986 and is now in effect. New Zealand is clearly a world leader in 
environmental assessment (EA) legislation; the new scheme provides an 
independent Parliamentary Commissioner for the Environment with powers to 
initiate investigations, order information and repart to the legislature on 
any policy, program or project. EA is not done separately, but as part of 
the land-use planning system. There are no panels comparable to those in 


(34) 2Boer ands CralGget1959)y eo .ts1 oe 
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Canada, but regional authorities may hold hearings. A prominent positicn 
is given to the rights of aboriginal people. 
The scope of the Act includes: 


(1) all government departments’ works and policies which may affect 
the environment; 


(2) all private actions which may affect the environment, if financed 
in whole or in part by the govermment; 


(3) all statutory boards, corporations and commissions' works and 
policies which may affect the environment; and 


(4) the granting of licences, permits and authorizations pursuant to 
one of 16 specifically enwmerated Acts, and other Acts as 
determined by the Minister for the Environment by agreement <rith 
the Minister responsible for the legislation in question. 

The EIA process also applies where statutory consents are 
being sought under the National Development Act. Every application must be 
accompanied by a statement of the economic, secial and environmental 
effects of the proposed work, and an Environmental Impact (EI) Report (HEIR) 
and Audit are mandator’ requirements in the event that an application is 


ed 


successful. Five other pieces of legislation, including Acts relatec to 
clean air, soil, water and public works, are listed, and where consents are 
sought under one of these, documented information cn the environmental 
implications of the proposal may be required. 

EIA is described as a process whereby a conscious and 
systematic effort is made to assess the environmental consequences of 
various options which may be open to the decision-maker, including the 
option of doing nothing. It must kegin at the inception of a proposal, 
wnen there is a real choice between various courses of action. EIAs are 
to? 

(1) determine the environmental impact of possible actions in arger 
to enable a choice to be made between various options; 


(2) determine whether or not the possible actions would affect the 
environment significantly and would require the preparation of an 
environmental impact report; and 


(3) determine whether or not arly measures should be taken to improve 
the environment, minimize or avoid damage to it in the course of 
developing or implementing a proposai, irrespective of whether ar 
not an environmental impact report has heen or is to he nrepared. 
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The costs of a nroject's envirenmental implications are to 
be included in the estimates and costs of a proposal 

An EIR is a written statement describing the ways of meeting 
a certain objective (ar cbjectives) and their environmental consequences. 
It must set out, with svpporting documentation, the esnvirommental 
cansequences of a proposed action end of the alternatives to it, and ways 


of avoiding oar aileviatino any narmful envirenmental consecusnces. 


Normally, it is the responsibility of the premoting organization to urerare 
the EIR and a series of 12 questions are prescribed for its guidance. The 


issues to be covered include the effect on the physical area; the existing 
communities; living conditions or quality of life; plant or animal se scies; 
scenic, recreational, scientific or conservation values; stimulacion of 
further develorments; and historical or archaeological areas or 


ey 
‘ 
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structures. Substantial pudlic interest, the wmroject's demards on 
resources, and pollution problems are also to be considered. 

If a Department does not propose to nrepare an EIR, sut the 
Commission for the Environment believes that one skKould be nreparca, the 
Minister for the Envizenment may so direct. Notice of intention to nrepare 
an EIR, including a short written Gescription of the nrorosal and an 
initial assessment of its environmental impact, must ke given ‘o the 
Commission for the Environment in writing by the Government agency or 
arganization. The Commissioner for the Environment may issue sublic 
notification of the information. The EIR should be nrepared in sufficient 
time to ensure that all processes, including audit by the Commission for 
the Environment, are completed before the deadline for a decision by the 
authority that would commit resources to the proposal. The Act includes 
provisions for publicaticn of notices regarding a completed EIR, and for 
calis for submissicns frcem the public. 

Cn the authorization of the relevant Minister, the EIR mist 
be forwarded to the Commission for the Environment for audit. An ET audit 
is the dccument providing the Commissioner for the Environment's 
independent opinion on the environmental implications of the proposal. 
Where o proposal which has; boan tho subject of an EIR dis submitted for 


approval, it must be accompanied by the audit. If aporoved witheut 


ae 
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conditions, the project is implemented by the proponent, who is responsible 
for ensuring that the environmental Provisions are adhered to. tft 
conditions have been attached to the approval, the responsible deparoment 
must discuss with the Minister for the Environment how they are to he 
observed. 

The Commissioner for the Environment, who is appointed by 
the Governor-General, is independent of the Parliament (i.e. A UNOS Goes ies! vl 
Member of Parliament or of any local authority). His or her powers include 
that of requiring anyone to furnish information or documents related to an 
investigation, and to summon individuals before the Commission. The 
Commissioner may, at the request of the House of Representatives, report on 
any bill whose subject matter might have an effect on the enviro Nenc, OF 
any matter which might have a substantial and damaging effect oz the 
environment. 

No participant funding is provided in the Mew Zenland 
scheme. A Schedule listing 21 statutes is attached to the Act, ang the 
definition of "consent" makes specific reference to consents, authoriza- 


tions or permits sought pursuant to one of the enumerated statutes. 


COMPARISON OF INTERNATICNAL SCHEMES WITH THE PROPCSED CANADIAN scuEm 


In order to determine the effectiveness of the environmental 
assessment regime proposed for Canada in Bill C-78, it is useful to ccmmpare 
each of its elements with similar provisions of schames in other countries, 
and the extent to which those provisions have proved effective. Of course, 
many of the features examined here will be considered positive by sane 
observers, but negative by others. No clear answer, in terms of which 
legislation is "best," can easily be found. 

Almost all the legislative schemes outlined and revicssd 
here contain some element which would improve the effectiveness of the 
jer regime proposed far Canada. The following analysis will 
compare specific types of provisions in environmental assessmant legisla- 


tion, and make some general observatioangs. 


LIBRARY CF PARLIAMENT 
BIBLIOTHEQUE DU PARLEMENT 


27 


A. Scops 

All the environmental assessment regimes exanined “are are 
legislative ones, with the exception of scme in coumtries of the Suropean 
Commmity that have not yet implemented the European Directive, and that in 
Japan. This is particularly interesting, given that a legislate: scheme 
will ke a new development for Canada. Until Bill C-78 (or any succesre: 
proposal) is passed, Canada's federal emvironmental assessment process is 
governed by the 1984 Environmental Assessment Review Process Cvidelines 
Qrder (EARP), which is a Cabinet Order in Council and not a lecislative 
instrument. It has been held by the Federal Court of Apceali to haw 
hinding effect, however, similar to that of legislation. 

The scope of the environmental assessment regime thir would 
be established by the passage of Bill C-78 will not be determined uitil all 
the Regulations provided far in the bill have been formulated and passed. 
These Regulations will set out lists of projects for which wrandatory 
assessments will be requivted, and lists of projects and acts which will he 
excluded from the process, because they will have negligible environmental 
effects, or involve national security, have minimal federal involvement, or 
are deemed to be activities for which assessment would be “inapmror-iate.”" 
The definition of “projects” for which Bill C-73 woud 


require assessment has been criticized as being too narrow. In Zact, it 


refers to "physical activities," a term which is not defined, but which 


seems to preclide assessment of non-physical activities. The scope of NEPA, 
tne American legislation, would seem to be hroader because it requires an 
EIS in every instance that involves “major federal acticns significantly 
affecting the quality of the human envircnment." “Major federal actions* 
are those whose effects may be major and those which are potentially 
subject to federal control and responsibility. There is no exciusio of 
non-physical acticns. 

Under Bill C-78, projects proposed or financed by a federal 
authority or requiring the transfer of federal land ar seme federal pemnit 
or licence would be caught. The scope of the Australian and New Zealand 
legislation is similar, although that of tho Mew Zealand legislation is 
somewhat broader. Of the schemes in Australian jurisdicticns. cnly that in 
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New South Wales could he interpreted as requiring the inclusion o< social 
impacts. Policy decisions are expressly included in the triggers to 
assessment under the New Zealand legislation. 

Bill C-78 would apply to those projects which are considered 
to include "statutory exercises of power by federal authorities," e5 listed 
in Regulations pursuant to section 55, and those not on the lists 
exclusions. Transboundary effects can also be assessed at the request 
the Minister of the Environment, or the request of a party. There are 
Provisions for this type of specific inclusion and exclusion in most of the 


foreign legislation, as well. Under NEPA, the U.S. Congress can exclude 


certain activities by specific reference in other legislation. For 
the 


example, the legislation establishing a major project could include 
Provision that the project is exempt from NEPA. 

Tne EC Directive, which has been implemented to varying 
Gegrees by the Member States of the Comminity, covers two classes of cudlic 
and private projects which are listed in two Annexes to the Directive. 
Those in Annex I must ke included in mandatory lists in the legislaticn of 
the Member States, ani those in Annex II should be assessed when Member 
States "consider that their characteristics so require. Member States ca 
exclude projects listed in Annex II, but if they Go so they must inform. the 
EC Commission and the public. 

The assessment of private projects under Fur ropean leaisla- 
tion is an expansicn of the scope of Proposals in Bill C-78. Though NEPA 
has also been applied to some private activity, it does not contai- any 
specific reference to it and nor does Bill C-78. NEPA's scope is br c:ader 
than that of Bill C-78 in that it catches both policies and procosal:. for 
legislation. This results fren NEPA's definition and interpretatic: cf 
“action," which is much hroader than the definition of EBEONCC CES Tae eee 
C-78:; 

The existing scheme in Canada, under the EARP Guidelines 
Qrder, applies to "projects having effects on areas of federal jurisdic- 
tion." Projects which would havo been caught under this part of EARP may 
not be caught undor Bill C-78, which can thus be reen ar narrowing thea 


scope of Canada's federal environmental assessment cegime. Depending oan 


Parra 
heh ey 


LIBWARY OF PARLIAMENT 
BISLIOTHEQUE DU PARLESENT 


29 


the level of implementation of the EC Directive by European Member States, 
this gap may or may not exist in the countries of the Eurovean Community, 
but it does appear to be present in the American system, which aprolies to 
"federal actions." Interestingly, however, NEPA may have been intexnreted 
hreadly enough to have closed this gap, in that it has been applied to 
private activity. 


B. Environmental Factors to bs Considered 


Of the regimes examined here, only Biil C-78, NEPA end New 
Zealand's Environment Act 1986 contain specific reference to "cumulative 
effects." The cumulative environmental effects of actions havz keen 
examined under NEPA, and Bill C-78 specifically includes them in the list 
of factors to be considered by review panels, mediators and in screening 
and mandatory study. 

Since the report of the Brundtland Commission was released 


99) 


in 1987, (35) the words "sustainable develorment” have been seen as 
prerequisite to the formulation of environmental protection policy and 
legislation. Many commentators on Bill C-78 have expressed the view that 
this concept should be reflected in the bill. Although the exoression 
"sustainable development” does not appear in the legislation, drafters of 
the bill and the Minister himself have said that the bill's provisions 
represent an attempt to embedy the principle, without contributing to 
confusion about its meaning. 

The words “sustainable development" are not mentianed in the 
legislation of New Zealand, the United States, ar Europe. In NEPA, 
although there is no specific reference to it, the concept seems to bs 
present in the reference to the relationship between local short-texn res 
of the environment, and the maintenance and enhancement of Ilcng-tar 
productivity, and irreversible and irretrievable ccmmitments of rescurces. 
Qne of the functicns of the Parliamentary Commissioner for the Rnvironment 


} r 
(35) World Carmission on Environment and Davalopmant, Cur Common Future, 
Oxford University Preys, U.K., 1987. 
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in New Zealand is to review the government's resource allocation and use 
systems with the objective of improving the quality of the environment: 
the list of “matters to which regard is to ke given" is very broad, and 
covers all environmental effects, short and leng term, direct and irdirsc 7 
adverse or beneficial, or cumulative. 

Although a desire to have the words " Sustainable develop- 
ment" in the Canadian legislation has been expressed nearly unanimous: by 
environmentalist commentators, others have questioned the value of 
including these words. Qur Common Future makes a commitment to rapid 
economic growth in industrial and developing countries, and states that 
limits to economic growth are imposed only by the present state of 
cechnology and social organization. The report has been criticized as 
"fluffy environmentalism,"(36) and as being so anxious to acccmmoeate 
industry and big business that it risks missing the critical need for 
change if we are to be protected from the looming environmental crisis. 

Clearly, adoption of the terminolegy is not without contro- 
versy, and would not in itself ensure the effectiveness of an environmer al 
assessment regime. Any adoption of the terminology must be accompanied by 
an understanding that we cannot fail to Protect the environment even in the 
name of economic development; such an understanding would represent a real 
step toward the goal of "development that meets the needs of the present 
without compromising the ability of future generations to meet their own 
nection (aa) 

A crucial factor in this type of legislation is its 
definition of "“envircnment." In Bili C-78, the term “environmental 
effects" includes both changes to the environment and effects on health and 
socio-economic conditions, but this definition is sufficiently narrew to 
exclude cultural impacts. It may be interpreted even more narrowly, given 


(36) Joyce Nelson, “Deconstructing Ecobabble," This Magazine, Vol. 24, 
September 1990, p. 14. 


(37) J. Anthony Cassils, "Structuring tho Tax System for Sustainablo 
Development," ha Logal Challang of Sustainable Davelopmant, JT. Owon 
Saunders, ed., Canadian Institute of Resources Law, Calgary, 1990, 
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that the definition in the bill of “envircnment" is restricted to 
biophysical elements. 

Under NEPA, factors to he incluied in evaluating the 
intensity of environmental impact include effects on public henlith, the 
unique nature of the area affected, and the extert of controversy about 
effects, which together could enccmpass more than just the biorhysical 
environment. Section 101(a) of NEPA requires an EIS to include sccial, 
economic and other non-physical impacts, including protection of historic 
or archaeological sites. This is clearly much broader than the scope of 
Br Be C=7.8): 

The scope of environmental assessment under the EC Directive 
is also broader than that of Bill C-78. The Directive covers iracts on 
the biophysical environment, including human beings, flora ari fauna, 
water, soil, air, climatic factors, the landscape, material assets and 


cultural heritage. 


C. Precess 


Bill C-78, NEPA, ard the EC Directive are all seli-assess- 
ment models. This means that the government department primarily 
responsible far the initiative is also responsible, at least to scme 
extent, for the environmental assessment. In the process prorosec by Bill 
C-78, there would be three compenents: a screening or mandatcry study 
determination; mediation or a panel review; and fc .cw-up. 

Under NEPA, agencies pare the <S according tc. methods 
developed in consultation with the Council on Env: -cnmental Quality (CEQ). 
The EIS is filed with the Envirommental Protec ion Agency (EPA), but 
initiating agencies still have decision-making poser. The courts cannot 
order the agency not to proceed with a project. Jhere is no mediation or 
panel review, but there is frequent judicial review of administrative 
@Gecisions. The courts have not really pronouncec on the ccnsequences of 
agency failure to comply with commitments made in the EIS, so the enforce- 


ability of any follow-up provisions is questionable. 
In Europe, Member States who have schemes based on the EC 


Directive must have a process of self-assessment and public reporting 


4 
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designed to incorporate environmental considerations in the planning 
Process. None of the States' systems involves panel reviews or mediation. 
Monitoring may be provided in the Netherlands, but is not recuired 
elsewhere. 

As part of the environmental assessment regime in Mew 
Zealand, regional authorities may hold hearings, but there is no panel 
review requirement. In Australia, hearings by a panel are not required, 
but the Minister of the Environment and Development may decide to set up a 
Commission of Inquiry to hold a quasi-judicial public hearing. 


D. Who Decides? 


Under Bill C-78, the review panel would submit Sh Ageless AS 
the responsible authority and the Minister of the Environment. The 
responsible authority would be required to act on the report by allowin 
the project to proceed, ar prohibiting it from doing so where it considered 
that the environmental effects could not be justified or mitigated. 
However, if the responsible authority decided to permit a project: Co 
proceed, it would only have to ensure that those mitigation measures it 
considered appropriate be implemented. 

In the U.S., the threshold determination is made by the 
implementing agency, and will be subject to court intervention enly if the 
decision is capricious, arbitrary or contrary to law. The NEPA scheme is 
not a decision rule, which means that the final decision is within the 
agency's authority, the court cannot arder the agency mot to proceed with 
the initiative or order mitigation steps to be taken. 

In the European Commmity, decisions are ultinately made by 
the local planning authority or the competent authority, rather than kv an 
Puc ollie, the, “Ministe: cele the 


aeapaaly cen 
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responsible department makes the ultimate decision, even after a Commission 
of Inquiry has reported. 
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E. Follcw-Up 


Under Bill C-78, the responsible authority would have to 
design the follow-up program and arrange for its implementation. However, 
there is no mention of enforcement of such a pregram, or any mitigaticn 
promises or requirements. There is no offence provision in Bill C-78, 
wnich would be one option for the enforcement of the requirement for a 
follow-up program and any commitment to perform mitigation measures. Such 
an enforcement provision is included in the Canadian fvironmental 
Protection Act (CEPA) 7 uRuS. C4. 19385,0c. aoe(4tn supp). 

Implementing agencies in the U.S. are required unde: NEPA to 
monitor and evaluate their environmental protection activitie: on an 
ongoing basis. However, the enforcement capabilities of the courts are 
largely untested. Cn the other hand, cammentators have noted the surprising 
effectiveness of the scheme, which has resulted mainly frem active and 
widespread public concern, and the activism of the judiciary and envircen- 
mental groups. 

Specific mention of follow-up is missing fran the EC 
Directive regime. Follow-up can be included in the Netherlands, ber is not 
required. In other EC countries, government and public groups are 
permitted to appeal the decision of the competent authority, but there is 
little or no access to the courts. There is no specific provision for 
follow-up in the Australian system, while im New Zealand monitoring is the 


function of the Parliamentary Commissioner for the Environment. 


F. Judicial Review of Decisicns 


One controversial element of Bill C-78 is the possibility 
for judicial review of cecisions made pursuant to it. Because the bill is 
largely framed in mandatory language, such as the frequent use of the word 
“shall where the word “may” might have been used, some consider that 
failure to fulfil obligations by the responsible authority or another 
decision maker would enable the courts to substitute their opinions. 
Critics of the bill, however, have underlined the use of the phrase “in the 
opinion of the responsible authority,” which frequently follows the word 
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"shall" in the bill (e.g., section 16). The creation of such discreticn in 
the responsible authority might prevent the courts from interfering with 
its exercise. Particularly in the light of judicial interpretation of the 
1984 EARP Guidelines Order, it is difficult to predict how this phrasesloay 
will be interpreted by the courts. 

As mentioned above, there is little or no access to the 


pS 
one 


courts in countries of the European Community, with the exception of 
Netherlands, while the legislation in Australia is specifically intended 
not to be subject to judicial review. The American legislation, NEPA, on 
the other hand, has opened the way to numerous reviews of administrative 
decisions, leading to what has been perceived as a flood of litigation. 
Under NEPA, the courts have compelled compliance with the 
Act's procedural requirements, granted standing to individuals who -oulé 
show injury even to aesthetic or environmental values as long as they had 
more than a “mere interest" in the problem, and have applied NEPA to many 
projects with extra-territorial effects. Because the Act's fecus is on the 
litigation process, however, critics have charged that agencies are 
oriented solely to preparation of documents in anticipation of UE ct On, 
rather than towards incorporating environmental considerations in the 
planning process. It may be that agencies, while leaming to :void 
litigation and its costs, are not necessarily learning to avoid the 


environmental costs of unsourd develorment. 


G. Powsrs of tha Ministar 


The Minister of the mmvironment under Bill C-78 would have 
no power to stop or cancel a project. He or she might issue guidelines and 
codes of practice, establish advisory bodies, enter into agreements with 
other jurisdicticns, and appoint panel members and mediators. Cne 


recommendaticn by critics of Bill C-78 is that the Minister of the 
Environment should have the power to stop a project that is not complying 
with mitigation requirements or poses some other environmental hazarm. 
Other critics have asked for this power to be vested in an indeperdent 


authority similar to the Parliamentary Cammissioner far the Environment in 


New Zealand. 
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Under NEPA, there is no equivalent to a Minister of the 
Environment, in that the agencies responsible for projects retain 
decision-making power. Wo individual government members are vested with 
the power to stop or cancel a project under the EC Directive, nor can any 
one Minister crder reviews of projects or decisions. 

New Zealand has established the office of the Parliamentary 
Commissioner for the Environment, who is independent of Parliament, and 
whose powers include those of requiring anyone to furnish infcrmation or 
documents, and of summoning individuals. The Cemmissicner may renort on 
any bill whose subject matter might have an effect on the envirenment, or 
on any matter that might have a substantial and Gamaging effecc on the 
environment. A Ministry for the Environment 1s responsible for ansuring 
that all legislation complies with the objectives of the Environmzent Act 
1986, and for ensuring that adequate nrovision is made fer public 
participation and the management of New Zealand's natural resources. 

In Australia, the application of the EIA process is within 
the discretion of the minister responsible for the department controlling 
the project; the federal Minister of the Enviroment dces not decide 
whether or not the process will be applied. In New South Wales, when it is 
in the public interest, the Minister of the Environment s the vower to 
stop any project and may require the proponent to follo environmental 
assessment procedures, including the holding of a public inquiry. 
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Environmental Assessment Agency, to administer the environmental assessment 
precess and promote research. The Agency would report to the Minister of 
the Environment. 

in pche Uniced ™ SCaces yest nc mm CLO mm tilly mes: em wWanclia enter) 
President's Executive Office, advises the President on the preparation of 
his annual report to Congress. The implementing agency sends an EIS to the 
EPA, which then publishes and circulates it. 

A more independent form of agency exists in the WNether- 


lands; the EIA Ccmnission comprises 200 environmental experts, who work 
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with the competent authorities and proponents to determine the scope of the 
EIA, and to review it once it has been prepared by the proponent. 

In Australia, there is no separate agency, the environrental 
assessment process being administered by the federal department of the 
environment. The New Zealand independent Commission for the Environment is 
the most powerful and independent model examined here. It avdits EIRs and 
conducts hearings convened by the Parliamentary Commissioner for the 


Environment. 


I. Annual Report 


The Minister of the Environment would be required unde: Bill 
C-78 to table in the House of Commons and Senate an Annual Report on the 
activities of the Canadian Environmental Assessment Agency, and the 
implementation of the environmental assessment Process. The Report would 
have to include a statistical summary of all environmentel acsessments. 

In the United States, the President makes an annual 
environmental quality report to Congress, assisted by the | CEQ: The 
Pexliamentary Commissioner in New Zealand may be requested by the Hovse of 
Representatives to report on any bill or other matter which may have a 
damaging effect on the environment. ‘The Commissioner, regardless of other 
reports, must each year report to the House of Representatives on the 
performance of his or her functions under the Enviranment Act 1986. 


J. Constitutional Division of Powers 


Bill C-78 asserts the federal government's jurisdiction to 
legislate in the area of environmental assessment. Environmental issues 
are divided between areas of federal and provincial competency in Canada, 
but there would be clear authority for the federal jurisdiction over 
environmental issues as claimed in the form of Bill C-78. Federal 


constitutional bases tor authority over environmental assessment include 


the following: 
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(1) trade and commerce; 

(2) criminal law; 

(3) seacoast and inland fisheries; 

(4) Indians and lands reserved for Indians; 
(5) federal spending; 

(6) federal property; and 

(7) peace, order and good government. 


The peace, order and gocd government power may be the most 
important of these, as “~* allows the broadest federal jurisdiction, and may 
permis: the most far-reaching and effective environmental nrotection 
legislation. Some critics of Bill C-78 have suggested that the constitu- 
tional bases for the bill be set out in its nreamble. 

NEPA applies to federal agencies oniy. It has, however, 
ceen influential with regard to the environmental assessment regimes of the 
tates, most of which have passed legislation based .on NEPA. 

In the Eurepean Community, the EC Commission has no 
authority to legislate within the Member States, who are, however, 
compelled within certain cime limits to pass legislation based on the 
Directive passed by the Council of Ministers. The Member States will 
modify the legislation somewhat in terms or form and methed of implementa- 
tion. 

For the most part, the constitutiorial framework in Australia 
has served to weaken the Commonwealth's jurisdiction over environmental 
protection. However, the Australian federal legislature has successfully 
extended its jurisdiction to enact environmental assessment legislation 
Similar to that of the U.S. New Zealand's constitutional jurisdiction is 
Similar to that of Australia. 


K. Public Participation 


Where a project is to be approved after screening, and not 
referred to a panel or mediation, the responsible authority has to provide 
the public with an opportunity to comment on the screening report. Under 
NEPA, agencies affected and the public must bo invited to participate in 
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the "scoping" process, whereby the scope of the EIS is defined before the 
EIS is prepared. Also, the public has a right under NEPA to notice and a 


103) 


hearing on the "threshold determination," of whether the action will have 
significant impact. The EC Directive requires that the public have an 
opportunity to express concerns before the project Starts, and to be 
informed about all decisions made as the project is undertaken. 

If public concern warrants, Bill C-78 would require the 
responsible authority to refer the project to the Minister of the Bavircn- 
ment for referral to a panel or mediation. When a mandatory study was 
conducted by the responsible authority, the report would be submitted to 
the Canadian Environmental Assessment Agency, which woulda publish a notice 
seeking public comment on the report. This comment would have to be taken 
into account by the Minister in deciding whether to refer the project toa 
panel or mediation. 

Under NEPA, the EIS, once submitted to the SPA, has <o he 
made available to the public, and any comments received by the Agency must 
be made public. As discussed above, the public has frequently initiated or 
been involved in litigation under NEPA. 

Bill C-78 provides that the review panel would make any 
assessment information available to the public and hold hearings in which 
the pubiic could participate. Its report would have to be made available 
to the public by the Minister. The public would also have to be informed 
of all decisions following the report, including mitigation measures, the 
extent of adoption of the panel's recommendations, and the follcw-up 
program. A similar level of public participation is provided in New 
zealand, with particular emphasis on the right of aboriginal people to 
participate. 

Bill C-78 would also set a standard for public access to 
infommation after the project or its assessment was ccmplete. Required 
would be a public registry containing information on each completed 
environmental assessment. In the United States, since so many projects and 
assessments are the subject of litigation, the opportunity for judiciai 


raview may provide an offective moann of allowing offactivo jatblic 


supervision of the process. 
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The highest level of public participation in Evrore is that 
provided under the legislation in the Netherlands. There, the public has 
input into the ccmpetent autharity's assessment of the acceptability of the 
EIS prepared by the proponent. The public can also appeal a competent 
authority's decision to proceed. In experimental EIAs in the Netherlands, 
the public has keen involved both at the scoping phase and tha review 
phase. In France, the public participation requirement is said to receive 
only lip service. There are minimum standards of public consultation set 
out in the legislative framework nroposed for the states of the Federal 
Republic of Gemmany. 


L. Participant Funding 


Although no intervenor or participent funding preqram would 
be created by Bill C-78, the Minister of the Envircenment, when the J5il]1 was 
tabled in the House of Ccammons, announced such a program as paxt of an 
accompanying package of reforms. This program has received wide support, 
but “critics have ‘called “for “it” to be ancluded” air the bill itselt, with 
legislated criteria for funding. 

Of the other countries examined here, only the Netherlands 


Pp 


provides for intervenor funding in its environmental assessment “egisla- 


tion. 


CONCLUSICGN 


Canada's propesed environmental assessment legislation as 
set out in Bill C-78 would have a number of advantages over regimes in 
other countries. For example, the bill introduces the cancept of mediation 
to the resolution of Gisrutes in this area, a development which seems to 
have no international precedent in environmental ascessment legislation. 
As well, most of the other coumtries studied are still seeking to develop 


some process for participant funding, which was announced as a pregram to 
accompany Bill. C-78. 
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In some areas crucial to the effectiveness of the schere in 
protecting Canada's environment, however, the proposed legislation falls 
seriously short of the examples set by legislation elsewhere in the world. 


Q 


The scope of the bill seems narrcwer than that of other systems and the 
potential enforceability of the provisions, particularly for follow-up and 
mitigation measures, seems weak. The independence of the process and of 
the decision-maker also leave something to be desired and Ministerial rower 


to stop or cancel a project is lacking. Perhaps most telling is the fa 


Q 
ct 


that, almost unanimously, critics of Bill C-78 (both environmentalists and 
representatives of industry) have concluded that Canada would be bi 
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served by the continuation of the regime created by the 1984 RARP 
Guidelines Order, than by the enactment of Bill C-78. 
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